1001:41:DR:LA






June 21, 2008

Shri S.Krishnan I.A.S

Additional Secretary

Government of India 

Ministry of Labour and Employment

Shram Shakti Bhawan,

New Delhi.



Dear Sir,

We wish to apprise your goodself that the Institute of Company Secretaries of India (ICSI) is a premier professional body established under an Act of Parliament namely, the Company Secretaries Act, 1980 to develop and regulate the profession of Company Secretaries. ICSI has its Headquarters at New Delhi and functions under the jurisdiction of the Ministry of Corporate Affairs, Government of India. 

This profession is now well established in India with a strong cadre of over 20,000 members including about 3,000 members holding Certificate of Practice. The current number of students is over 1, 00,000. A Company Secretary as competent professional comes in existence after exhaustive exposure provided by the Institute through compulsory coaching, examinations, rigorous training and professional development and continuing education programmes. A copy of the Profile of the Institute is enclosed for your kind perusal.

We wish to submit that the Institute is instrumental in promoting good corporate governance norms and practices by creating conducive environment and acceptability of government policies on trade, commerce and industry.

Company Secretary has been recognized as one of the Principal Officers of the company under various enactments. In the present global competitive environment where thrust is on compliances and good corporate governance, role of Company Secretaries has been further enhanced as Compliance Officer. The experience of the Company Secretaries  regarding  compliance  of  labour  laws  in  the new economic 
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scenario has been very arousing and it has been felt that there is an urgent need for review of existing labour laws in the light of the changing requirement of industry under the emerging globalised economic scenario.
The issue of compliance of labour laws has always been a contentious one in the industry. The protective labour laws were widely appreciated in the era of protected economies wherein ‘reasonable restrictions‘ or ‘equity’ and ‘social justice’ were adjudged differently in lieu of the ‘license’ or ‘permits’ given by the government to the industry to do business and also in lieu of economic and structural support provided to it in the controlled economy.

However, in the new economic scenario, the functioning and needs of the industry have changed drastically and there is a dire need to re think about the entire gamut of labour laws, considering the socio economic changes which have been brought about with the liberalisation of the economy. It may be appreciated that industrial growth and social justice are interrelated having same weightage so far as the governance is concerned. In the given situation the need for industrial growth and employment generation may be adequately emphasized.
We take this opportunity to submit some proposals as humble contribution to the cause of labour reforms for the ultimate economic development of the country which will create win-win situation for both industry as well as labour. We request your goodself that the proposals may kindly be considered in the broader perspective and the future needs of the industry and society at large. 
A copy of the Proposals is enclosed for your consideration please.
We shall be glad to provide your goodself further information if required.

We look forward to a positive response and interaction with the Ministry of Labour for the purpose.

Thanking you
Yours Sincerely

(KEYOOR  BAKSHI)

 PRESIDENT
ICSI PROPOSALS ON LABOUR REFORMS

COMPLIANCE OF LABOUR LAWS AND SOCIAL CLAUSE

Being one of the founder members of the International Labour Organisation we derive a lot of guidance and inspiration from its various Conventions. We are committed to follow the guidelines in these Conventions for maintaining labour standards in the industry, which is very important for the development of industry and harmonious industrial relations. Since the Conventions of ILO are  universally accepted technical covenants for labour standards, we should ensure that no ambiguity is created regarding its authority and status. There have been situations in the WTO where attempts have been made to create extra polarities to cater to the vested interests of some limited groups. We from the Institute of Company Secretaries while dealing with the subject of Non Tariff Trade Barriers have experienced the obtrusion in this regard. Therefore it is proposed that –

1. While participating in the various deliberations of the WTO it should be ensured that the only component of the so called ‘Social Clause’ should be the core labour standards derived from the Conventions of the ILO and no other incursions should be permitted in this regard; So that the sole authority to establish core labour standards should be the ILO only. Any Non Tariff Trade Barriers imposed by the trading partners of the WTO regarding non maintenance of labour standards should not relate to any other criteria or parameters.

2. To practically sustain this authority, the ILO must set up a grievance redressal mechanism or a dispute resolution system, for the redressal of grievances and settlement of disputes relating to imposition of Non Tariff Trade Barriers on the basis of non maintenance of labour standards.

COMPLIANCE OF STANDING ORDERS THE KEY TO COMPLIANCE OF ALL LABOUR LAWS – URGENT NEED TO COVER SERVICE SECTOR

Compliance of labour laws has acquired a different dimension in the new economic scenario. It is not only necessary for ensuring harmonious industrial relations in the industry but also for harmony in the society at large, considering the growing population which is effected by such protection. With the tempo of economic growth in the country there has been a substantial increase in the growth of the service sector. The employees in the service sector have hitherto been covered more by the State laws like the Shops and Commercial Establishments Act, but the conditions of service are not governed by the exhaustive provisions of the Industrial Employment (Standing Orders) Act, 1946, which leaves a very wide gap in the regulation of service conditions of employees in the service sector in preventing disputes. The provisions of the Standing Orders in any organisation also need a watch dog approach, where the role of Company Secretaries can be very well utilized. Accordingly it is proposed as follows –

1. That the Industrial Employment (Standing Orders) Act 1946 should be made applicable to all types of commercial establishments.  This is an urgent requirement, considering the rapid growth in the I.T and I.T enabled services in the country besides other services.

2. The Company Secretaries wherever required to be appointed under the Companies Act should be the Compliance Officers by default under the Industrial Employment (Standing Orders) Act, 1946. Therefore an amendment in this regard may kindly be brought about to provide for such inclusion.
RESPONSIBLE LABOUR REFORMS – CONSOLIDATION OF LABOUR LAWS
The subject has been debated so much that it has acquired the form of a ritual. We in the Institute of Company Secretaries have also to submit, that somehow such initiatives and debates have been invariably on the issues, on which there have been wide differences of opinion and approach between the various social partners. We feel that it will be a more constructive and fruitful approach, if the initiation is made with issues on which there is some consensus between the social partners. Accordingly we begin by making our contribution by submitting a draft of Payment of Wages and Miscellaneous Provisions Bill for the kind consideration of the Ministry of Labour. We feel that the regulation of payment wages and consolidation of laws like the Payment of Wages Act 1936, the Minimum Wages Act 1948, the Equal Remuneration Act 1976 and the Payment of Bonus Act 1965, is very necessary and will be acceptable to all concerned. The proposed draft has been developed by a team of eminent persons on the subject associated with our Institute. While preparing the said draft the views expressed in the various rulings of the Hon’ble Supreme Court and the various High Courts on the subject matter have been kept in view to avoid any ambiguity. It is requested that the draft may please be got examined by your legal experts on the subject for a final proposal. We in the Institute of Company Secretaries of India Offer our services for the larger purpose of consolidation of labour laws for responsible labour reforms.

UNIFICATION OF SOCIAL SECURITY LEGISLATIONS

 
As submitted earlier we need to pursue the subject of labour reforms with caution and initially take up only the laws on which there is consensus for reforms. Accordingly we feel that the social security legislations need a very sharp focus. At present, various social security benefits are made available with such difficulty that it is more of a necessary evil rather than a service. The service delivery mechanism for provident fund and the quality of health services available under the ESI scheme are so pathetic that the concerned organisation may not be able to survive the coming wave of litigations in Consumer Forums. On the other hand the gratuity under the Payment of Gratuity Act 1972 is a capital financial liability which is better met with through an insurance policy. But the fact remains that the most of the employers do not buy a policy for the purpose. Somehow the coverage of beneficiaries under the Workmen’s Compensation 1923 is conditional and different. 


We in the Institute of Company Secretaries of India feel that it is harassment for the employers and the employees to maintain the membership and tolerate the poor delivery of service to the employees. It is obviously  not possible to improve the system overnight but considering the long term objective of refinement of the system to the level of excellence it is proposed that all the Social Security Legislations be unified into one comprehensive law and the delivery system mechanized to the extent that at a later stage if the privatization of the service delivery is considered it may be easy to improve the system that way. The provision of a single ‘Social Security Number’ and card etc. will go a long way in providing the best Social Security System for the industrial workers for – hopefully the best industry in the world in India.
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